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LIEUTENANT JOHN PAXTON.—1809 


G. O. Horse Guards, 29 April, 1809. 


At a General Court Martial, held at 
Hilsea Barracks, on the 27th March, 1809, 
and continued by adjournments to the 3d 
of April following, Lieutenant John Pax- 
ton, of the 48d Regiment of Foot, was 
arraigned upon the following charges, viz: 


* * * * * 


3d. ‘For unofficerlike and ungentlemanly 
conduct, in quitting Hilsea Barracks, for 
the purpose of embarkation, when in debt 
to a poor widow woman, that lets lodgings, 
£1 3s. 5d.: to the Staff Letterserjeant at 
Hilsea, for the postage of letters, 10s. 
714d.; and to a soldier’s wife, of the 43d 
Regiment, for washing, 13s. 814d.; not- 





withstanding he, Lieutenant Paxton, re- 
ceived repeated messages from the Com- 
mandant, through the Garrison Adjutant, 
respecting the Widow Lewis’s demand, and 
which he, Lieutenant Paxton, declared he 
would pay before he embarked.’ 

* * ok * * 


The Court found the prisoner Guilty of 
all the charges exhibited against him, and 
adjudged him to be cashiered, which sen- 
tence His Majesty has been pleased to 
confirm. 

The Commander in Chief directs that 
the foregoing charges, together with the 
Sentence of the Court, shall be read at the 
head of every corps, and entered in the 
regimental orderly books. 

By order of the Commander in Chief. 

Harry Calvert, Adj. Gen. 


A Collection of the Charges, Opinions and 
Sentences of GCM—By James, Late Major 
of the Royal Artillery Drivers (1820). 
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ORDER OR REQUEST? 


LIEUTENANT GEORGE M. BATES, USN 


Persons charged with the administration of 
military justice often find it necessary to de- 
termine whether the accused failed to obey 
the order of a superior or whether the accused 
failed to comply with a request. Is there a 
line dividing the two? The following article 
gives the opinion of one author. 





A CRUISER IN A WAR ZONE received 
orders at 1600 that she would bombard an 
area of the enemy coast at dusk. The word 
was passed for all officers in the gunnery de- 
partment to report immediately to the ward- 
room for a briefing. Gunnery Division Officer 
“QO” had just been inspecting his turret and had 
observed that one of the rammers was not func- 
tioning properly. He promptly contacted his 
division chief gunner’s mate and informed him, 
“We'll be firing at dusk. I’m on my way to a 
briefing. See that ammunition ‘X’ and ‘Y’ are 
in readiness. And will you please personally 
check the operation of the guns again.” Divi- 
sion Officer “O” said nothing about the im- 
proper rammer operation which he had just 
noticed because he felt assured that Chief “C” 
in carrying out his purported order would de- 
tect and remedy it. Chief “C” acknowledged 
receipt of these communications by a nod of the 
head and immediately checked on the ammuni- 
tion. “C” felt that the further check upon the 
operation of the guns desired by “O” was un- 
necessary, and was only in the nature of a re- 
quest, particularly since both “O” and “C” had 
observed the morning pre-firing checkoff routine 
with no deficiencies noted. Because of other 
preparations “O” did not verify whether the 
guns had been rechecked by “C” prior to firing. 
During the firing a casualty to one of the guns 
occurred, resulting in loss of life, fire-power, 
and materiel damage. An investigation dis- 
closed the cause to be the improper rammer op- 








eration on the gun which had been noted by “O”’. 
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Chief “C” is charged with willful disobedi- 
ence of the lawful order of a superior officer in 
violation of the Uniform Code of Military Jus- 
tice, Article 90. Upon arraignment, “‘C” pleaded 
not guilty and raised the defense that the state- 
ment of “O” “And will you please personally 
check the operation of the guns again” was not 
a legal order but only a request. Under the 
facts of this hypothetical case, did Division 
Officer “O’s” statement in question amount to 
an order? 


IN GENERAL 


It has occasionally occurred that a military 
superior, in looking back upon an incident in 
which certain desired objectives were not accom- 
plished, has wondered whether or not he ade- 
quately conveyed his orders or commands to his 
subordinates... Courts-martial, as well, are 
sometimes faced with this problem. 

None would quarrel with the premise that 
prompt, ready, and unhesitating obedience by 
subordinates to lawful orders is necessary to the 
success of every military operation. ‘“Obedi- 
ence to orders is the vital principle of the mili- 
tary life—the fundamental rule, in peace and 
war * * *.”2 Recognition of this precept was 
made by the Navy in the following language: 

“The Department desires to impress upon the serv- 
ice the importance of obedience to the orders of 
superior authority, as the first and plainest duty of all, 
and one from which no person in the Navy is or can be 

exempted.” * 

It is apparent from the hypothetical situation 
posed at the outset of this article that the most 
important consequences may depend upon the 
unquestioned and precise execution of an order. 
In appearance to the military inferior, an order 
may have a sole unrelated objective, while in the 





1. No legal distinction exists between an “order” and a “command”. 
Par. 169, MCM, 1951. 

2. WINTHROP, MILITARY LAW AND PRECENDENTS 571 (2d 
ed. 1920). 

3. Naval Digest, 1916, p. 426, par. 1. See also Article 1211, U. S. 
Navy Regulations, 1948. 
















design of the superior, it may be combined with 
many other orders and plans. Consequently, a 
deviation from it, even with the best intentions 
and the best result, separately considered, might 
defeat the overall success of a naval operation. 

An order requiring the performance of a 
military duty is presumed to be clothed with 
legality and is disobeyed at the peril of the sub- 
ordinate.‘ This rule will admit of exception only 
where the order is illegal on its face, as is one 
which calls for an act infringing upon reason- 
able private rights unrelated to military duty or 
good order and discipline, or one which requires 
performance of a criminal act, or one which 
obviously contravenes military regulations and 
customs.® 

Not every expression by a person in authority 
that a certain military duty should be performed 
would be interpreted by reasonable men as a 
directive or command that the duty be accom- 
plished. In determining the effect of a com- 
munication, the Manual for Courts-Martial sets 
forth the guiding principle as follows: ° 

“As long as it is understandable, the form of an 
order is immaterial, as is the method by which it is 
transmitted to the accused, but the communication 
must amount to an order, and the accused must know 
that it is from his superior officer * * *.”. [Em- 
phasis supplied.] 

That this concept is not new to military law is 
made evident by the following quotations from 
renowned writers on military law. 

“As to the form of the order,—this is immaterial 
provided that the substance amounts to a positive 
mandate. Mere instructions would not in general 
fulfill the definition of an order or ‘command’, * * * 
nor would a mere statement of his wishes and views 
by @ superior, however pointedly impressed upon the 


inferior in his entering upon the duty * * *,”' 
[Emphasis supplied.] 

“In a charge of disobedience of orders, it is requisite 
to show that the communication, verbal or written, 
from the superior to the inferior, was actually and 
truly an order. An order is a positive direction to do 
or not to do some act * * *. The form in which this 
order is given by a superior, is immaterial, provided 
it does convey to the accused a positive direction.* 
[Emphasis supplied. ] 





4. Par. 1696, MCM, 1951. 

5. United States v. Trani, 1 USCMA 293, 3 CMR 27, 30; United 
States v. Martin, 1 USCMA 674, 5 CMR 102; United States v. 
Rosato, 3 USCMA 143, 11 CMR 143. See alsu C. M. O. 5, 1938, 7; 
C. M. O. 2, 1939, 162; C. M. O. 6, 1945, 241. 

6. Par. 1696, MCM, 1951. 

7. WINTHROP, MILITARY LAW AND PRECEDENTS 574 (2d 
ed. 1920). 

8. O'BRIEN, A TREATISE ON AMERICAN MILITARY LAWS 
84 (1846). 


Thus, it may be observed that an order, as dis- 
tinguished from a request, is a communication 
that amounts to a positive mandate or direction 
to do or not to do something. 

With these generalities in mind, let us turn to 
the cases which have discussed the problem. A 
study of the cases on this point indicate that a 
line of differentiation may be drawn which, as } 
a matter of law, distinguishes an order from a 
request. In eagh case, of course, all the sur- 
rounding circumstances must be taken into con- 
sideration. Nonetheless, certain general con- 
cepts are found in the cases, hereinafter dis- 
cussed, which may serve to establish a criterion 
of distinction between an order and a request. 
For purposes of an analytical approach, consid- 
eration will be given first to those border-line 
cases in which the statements in question have 
been held to be an order followed by those cases 
in which the statements have failed in some 
respect to amount to a legal order. 


CASES IN WHICH STATEMENTS WERE 
HELD TO BE ORDERS 


A comparatively recent case dealing with this 
problem was United States v. Glaze.® In that 
case the accused was charged with willful dis- 
obedience of a lawful order of a superior non- 
commissioned officer in violation of Article 91, 
UCMJ. The alleged order to the accused was 
“to leave the kitchen supply tent”. The facts 
of this case may best be revealed by quoting 
from the opinion of the Court of Military 
Appeals: 


“Petitioner finally asserts that the evidence is in- 
sufficient to sustain the finding * * * because there 
was no order given by Sergeant Jones; that at best 
his statements merely constituted a request to leave 
the supply tent. The law has long been that the form 
of the order is immaterial, so long as it is understood 
by the accused, and, furthermore, the mere fact that 
it is phrased in precatory form does not necessarily 
render it less than a positive command. Paragraph 
1696, Manual for Courts-Martial, United States, 1951. 
Perhaps by relating the various admonitions, en- 
treaties, and orders chronologically we can best illus- 
trate why there was an order which was understood 
by the accused as such. Jones testified that upon the 
accused’s arrival at the supply tent he told him ‘Glaze, 
you can’t stay in here. You know how the old man 
feels about it.’ He later stated, ‘Glaze, I thought you 
was leaving. Instead, you sit down and make your- 
self at home. We are going to have to clear out of 


9. 3 USCMA 168, 11 CMR 168. 
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here. It is almost chow time.’ After the first fracas, 
and Jones had overpowered the accused, he told him, 
‘I don’t want any trouble with you. I will turn you 
loose if you will get up and out of here.’ The accused 
then replied, ‘OK, I will go.’ Jones stated on cross- 
examination that he did not expressly order the 
accused out of the tent because he was ‘trying to be 
halfway decent to him,’ but the substance of what he 
said and did amounts to a positive demand to leave. 
* * * It is clear the accused understood that he was 
refusing to comply with positive directions to leave 
the tent. While testifying on his own behalf, he ad- 
mitted he had heard Jones tell him to leave the tent 
and upon being asked whether he knew he was sup- 
posed to leave the tent, he replied, ‘Yes, sir.’ His 
resentment which found an outlet in his abuse of the 
sergeant speaks loudly that he objected to being 
ordered to leave.” 


In this case it is noted that none of the alleged 
orders within themselves amounted to a per- 
emptory mandate to get out of the tent, viz., “get 
out of the tent.” Seemingly, the turning point 
in this decision appears to have been bottomed 
on the fact that the accused knew and under- 
stood that he was receiving an order. The ac- 
cused’s resentment indicated to the Court that 
he knew he had received an order. Although 
not mentioned by the Court of Military Appeals, 
it is observed that what the ordering person, 
Jones, stated as to whether or not he had given 
an order, was not, as a matter of probative evi- 
dence, of any legal significance. As a general 
rule of evidence, a witness must state facts and 
not his opinions or conclusions.” Accordingly, 
a witness should not be permitted to testify as 
to whether he gave an order but only as to what 
he said and observed.” 

An Air Force special court-martial was con- 
fronted with the question of whether or not the 
statement “Will you wait outside in the orderly 
room until I give you further instructions or the 
First Sergeant gives you further instructions?” 
was tantamount to an order.’2 The superior 
was a captain and the accused a private. Atone 
point in the proceedings when the defense raised 
the issue that the statement was only a request, 
the president of the court gratuitously re- 
marked: 

“It is my opinion that under military regulations, 

anything you told the man would be an order. * * * 

I don’t see any difference between a request and an 


order. * * * In my opinion, a request is the same 
thing as an order.” 


These statements by the president were evalu- 
ated by the board of review to be “patently 
erroneous”, and thereby materially prejudicial 
to the substantial rights of the accused. Ac- 
cordingly, the findings and sentence were set 
aside on that ground. The board of review con- 
cluded in dictum that the statement in question 
under “all the circumstances” did amount to an 
order, but since the decision was rendered on 
the ground of material prejudice, this point was 
not developed. It may be deduced from this case 
that a statement in question form may consti- 
tute an order. 

In this connection, in CM 262919, Wright, 
an officer asked a private “What is your name, 
soldier?” The accused did not answer, but re- 
sponded by procuring a coral rock with which he 
struck the officer. The board of review held: 

“It is true that the order was given in question 
form, but nevertheless it was personally directed to 
the accused, its meaning clear, the compliance required 
immediate, and its nature mandatory.” 

As in the Glaze case, the resentment demon- 
strated by the accused in his response apparently 
influenced the decision that the accused under- 
stood the question as an order. 

In CM 294754, Vuchetich,* an officer was at- 
tempting to enter the women’s ward in an army 
hospital late at night after visitors’ hours. He 
was told by the nurse in charge “Please don’t go 
back down to the women’s ward * * * I’m ask- 
ing you for the last time, don’t go in there.” 
The accused, while testifying in his own behalf, 
stated that he knew he “* * * had no business 
there. * * *” Here, the board of review held 
that it was a reasonable inference to be drawn 
from the circumstances that her direction was 
an order to stay out of the women’s ward and 
that it was so understood by the accused. Thus, 
the prefacing of a statement by such expressions 
as “Please” or “I am asking you” will not neces- 
sarily prevent the statement from being a posi- 
tive mandate. 

A more emphatic case dealing with the use of 
courteous forms of expression in order is that 
found in General Court Martial Order No. 46, 
Army Adjutant General’s Office (1883). In 
this instance, the accused was an army Officer 
who was charged with the responsibility of con- 
structing certain buildings. In accordance 





10. Par. 138e, MCM, 1951. 
11. NCM 102, Patrick, 3 CMR 429. 
12. ACM S-3515, Perry, 6 CMR 529. 
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13. 41 B. R. 169 (1944). 
14. 3 USCMA 168, 11 CMR 168. 
15. 57 B. R. 397 (1946). 





therewith, the accused submitted by letter an 
estimate for the work to the Army Chief of Ord- 


nance. The latter subsequently returned the 
letter to the accused endorsed in parts as fol- 
lows: “Respectfully returned to * * * [the 
accused] with authority to erect the buildings, 
but limited to amount specified by estimate’. 
The accused carried out the assignment but ex- 
ceeded the amount specified. The accused was 
charged with violation of a lawful order but was 
acquitted on a defense motion that no lawful 
order was given. In reviewing this case, the 
Secretary of War stated: 

“The ruling made that the accused was not acting 
under orders is creditable neither to the court nor to 
the officer who permitted such a defense to be pre- 
sented. If it was likely to be generally adopted, it 
would be necessary to abandon the use of courteous 
methods of conveying orders to subordinate officers, 
and to use, in their stead, peremptory commands.” 

As a precedent, this case is unequivocal in its 
endorsement that courteous expressions do not 
invalidate an order, particularly among officers 
and the higher echelons of command. 


CASES IN WHICH STATEMENTS WERE 
HELD NOT TO BE ORDERS 


In the case of McAndrews, Michael J. /A-17-— 
20, Nov. 1, 1943 ", the accused was charged with 
disobeying an officer’s order to produce his lib- 
erty card. The officer whose order was alleged 
to have been disobeyed, testified upon cross- 
examination as follows: 


“Q. When you were in the mess hall with the ac- 
cused the first time; I believe you asked him for his 
liberty card and he refused to give it to you? 

A. That’s right. 

Q. Then you say that you ordered him to give it 
to you? 

A. That’s right. 

Q. And he showed it to you at that time? 

A. That’s right.” 


In this case it was held: 


“To support the charge of disobeying the lawful 
order of his superior officer the order must be definite 
and positive and understood by the accused and will- 
fully disobeyed by him. The testimony of the witness 
for the prosecution set forth [above] shows that when 





16. For other cases where similar statements were held to be orders, 
including instances involving orders from officers to enlisted 
men, see State v. Small, Military Circuit Courts-Martial of Maine 
Militia, Smith, 57 (1830); CM 239688, Palicio, 25 B. R. 231, 234 
(1943); CM 244825, Miles, 29 B. R. 39, 41 (1943); CM A-1579, 
Strahinich, (1945); CM 347655, Harris, 1 CMR 348. 

17. C. M. O. 4, 1943, 53. 


6 


the request to show his liberty card was put in the 
form of an order, it was immediately obeyed by the 
accused. Thus, the evidence is insufficient to establish 
the offense of disobeying the lawful order of his 
superior officer.” 
It is noted here that the inference is strong that 
the accused was dubious about whether or not 
the purported initial order was an order or a 
request from the fact that he unhesitatingly sub- 
mitted the liberty card when directly ordered. 
A case similar in factual context is Mentzer, 
Wilbert R./A17-20 (380607) July 18, 1938, 
wherein the accused was found guilty of willful 
disobedience of an order from his superior offi- 
cer to state hisname. The officer who allegedly 
gave the order testified as follows: 


“Q. Did the accused refuse to tell you his name? 

A. Yes, sir. 

Q. Did you ask him his name? 

A. Yes, sir.” 

All other testimony, both prosecution and de- 
fense, was to the same effect; namely, that the 
accused was asked to give his name, and refused 
todoso. The decision here was: 

“In order to convict one charged with disobedience 
of a lawful order of his superior officer, which is one 
of the most serious offenses known to naval law (Naval 
Digest, 1916, page 190, paragraph 3), it must be 
proved that the order was given in unmistakable, 
positive terms; proof that the superior officer asked a 
question is not sufficient, ‘* * * the communication 
must amount to an order.’ * * * The testimony out- 
lined above does not establish that the communication 
received by the accused amounted to an order.” 

Here, it is observed that aside from the cited 
testimony, no other measure of evaluation as to 
what the accused understood can be applied. 
This case can be distinguished from the pre- 
viously discussed Army case, Wright, supra, 
involving the same question of fact. In that 
case there was an outward manifestation of 
resentment displayed by the accused when 
ordered to give his name, from which additional 
fact it was deduced that the accused understood 
he had been given an order. 

In C. M. O. 8, 1931, 17, an accused was 
charged with willfully disobeying the lawful 
order of his superior officer not to go ashore. 
The only evidence adduced by the prosecution 
consisted of the testimony of the accused’s di- 
vision officer that he had refused the accused 
permission to leave the ship each of two or three 
times such permission was requested. In re- 





18. C. M. O. 7, 1938, 18. 
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sponse to the question “Did you specifically state 
that he [the accused] was not to go ashore?” the 
witness, answered, “Only by refusing him per- 
mission.” It was held that: 

“The testimony of this single witness for the prose- 
cution, together with the admission of the accused, fell 
short of establishing a prima facie case against the 
accused. It appears too clear to admit of argument 
that for a person to be guilty of willfully disobeying 
a lawful order, the order must be direct and positive, 
and not merely inferred from a refusal to grant per- 
mission to do the act which the order is alleged to 
prohibit.” 

This case manifests the general concept held in 
previous cases of this type that refusal of per- 
mission to do an act will not necessarily indicate 
that an order was given not to do the act.” The 
writer envisions this principle as broad in scope. 
Where the refusal of permission is understood 
by the accused to be a conclusive refusal to grant 
permission as to matters carrying heavy re- 
sponsibility, or where standard terminology or 
custom strongly indicates that no action is to be 
taken, it seems that the cited ruling would not 
apply. Examples of these situations would ap- 
pear to be where permission is denied to a car- 
rier pilot to take off, or for a battery officer to 
open fire. Notwithstanding, under the facts in 
the cited case it appears that an appropriate 
specification now could be laid under Article 134, 
UCMJ, charging conduct prejudicial to good 
order and discipline.” 

In C. M. O. 3, 1944, 441, the evidence revealed 
that the accused had the following printed in- 
structions over his signature on the back of his 
leave papers which instructions are character- 
ized as an order with which the accused failed 
to comply: “Be sure to report to the officer-of- 
the-day immediately upon returning from leave 
of absence. I have read and understood the 
above comments and instructions.” The holding 
in this case was: 

“These instructions were merely admonitory, cau- 
tioning the accused to do something in the future and 
lacked that definite and positive quality to constitute 
an order.” 

Hence, the principles enunciated in the preced- 
ing cases applicable to oral orders also obtain 
with respect to written orders. Moreover, in 
view of the greater care generally taken in com- 
posing written orders and their subsequent 


higher degree of preciseness, it may be specu- 
lated that ambiguities of a smaller degree could 
lead a court-martial to reasonably conclude that 
an order was not stated. 

In C. M. O. 3, 1921, 14, the accused was tried 
for refusing to obey the lawful order of a ser- 
geant of the guard. The sergeant of the guard 
testified that: “I was told by Sergeant Petrone 
to go out and see if Brown [the accused] did have 
a pistol, and if he did, to take it away from him. 
I went outside, spoke to Brown, telling him that 
he had better turn over the pistol.” No other 
evidence was introduced which would indicate 
that a direct order had been given. Here, it 
was held: “The * * * [sergeant of the guard] 
did not lawfully order but merely told the ac- 
cused that he had better turn over the pistol.” 
This case evinces a fine distinction between 
“telling” and “ordering”, emphasizing that the 
qualification “you better do some act” may nega- 
tive the mandatory characteristic which is in- 
herent in an order or command.” 

In C. M. O. 1, 1946, 6, an aviator requested 
permission from his squadron commander to 
either quit flying or fly with another squadron. 
He was told by the squadron commander, “I 
won’t allow you to quit flying with me, you will 
fly with me or no one.” In this case it was held: 

“The testimony of the squadron commander, whose 
order the accused is alleged to have disobeyed, failed 
to indicate that he gave the latter a direct and positive 
order. The squadron commander gave the accused the 
opportunity of flying with him or no one. His com- 
munication, to the accused, stated in the alternative 

did not amount to an order * * *,” 

This case illustrates that an intended order 
given in the alternative, or which gives the ac- 
cused a choice of action or election, may not be 
deemed an order.”?. The apparent reasoning is 
that such a communication lacks the positive 
nature required. 

In C. M. O. 12, 1935, 6, the accused was 
charged with willful disobedience of an order 
of a police petty officer of the watch to “turn in 
and keep quiet, or do your drinking in some other 
part of the ship.” Here, the decision was: 

“This order was not lawful since it is in the alterna- 


tive, and the second part thereof was in violation of 
Navy Regulations.” 


This case also exemplifies an order in the 





19. See C. M. O. 1, 1942, 235; C. M. O. 4, 1931, 15. 
20. See Par. 213a MCM, 1951. 
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21. See also ACM S-2386, Miller, 3 CMR 829. 
22. See also ACM 7304, Green, 13 CMR 673. 





alternative which was held not to be an order. 
Further, the second part of the order is one 
which on its face is glaringly illegal.” 


ANALYSIS OF THE HYPOTHETICAL CASE 


Militarily speaking, it appears obvious that 
Division Officer “O’s” purported order to Chief 
Gunner’s Mate “C” was not, under the circum- 
stances, within the confines of the type of a 
positive order that was warranted by good 
leadership; otherwise, no legal question would 
be presented. The analysis of this article, how- 
ever, is intended to manifest both that dubious 
orders should be avoided, and to set forth prin- 
ciples which may be of assistance in determin- 
ing whether a particular communication 
amounts to an order or request. 

Under the facts posed in the hypothetical 
situation, and the legal principles heretofore 
discussed, the writer is of the opinion that the 
communication from Division Officer “O” to 
“C”, “And will you please personally check the 
operation of all guns again”, did amount to an 
order. It is emphasized, however, that such 
opinion is open to question. First, it is dis- 
cerned that none of the discussed cases closely 
approximate in factual pattern the alleged order 
under consideration. The principles enunciated 
in the discussed cases indicate that in order to 
conclude that “O’s” statement did amount to an 
order, it is necessary : 

1. that the communication was of a positive 

nature, and 

2. that “C” so understood it, or, if not, that 

he should have so understood it. 

These two relevant factors seemingly are pres- 
ent in the hypothetical case. First, in the light 
of custom and the military relationship of ““O” 
and “C”, the common understanding of the 
language used tends to connote more a statement 
of positive substance relating to military duty 
than the expression of a personal wish or desire. 
Second, the apparent serious exigencies in the 
preparation of a turret for firing strongly infer 
that a more keen insight of any information 
from a superior in relation to the firing was 
warranted and compelled than that exercised by 
23. United States v. Trani, 1 USCMA 293, 3 CMR 27. For other cases 

where held as request, see: C. M. O. 1, 1942, 235; CM 259222, 

McKittrick, 38 B. R. 285 (1944); CM CBI 192, Gauthier, 1 B. R. 


(CBI-IBT) 237 (1944); CM CBI 331, Pulaski, 2 B. R. (CBI-IBT) 
141 (1944) ; ACM S-2447, Pauley, 3 CMR 827. 











Chief “C”. Thus, “O’s” statement would ap- 
pear to be an order. A related factor which 
is not presented but would be of probative 
value in this determination is what evidence 
could be adduced to establish that in the pre- 
vious relationship between “O” and “C” the 
phrase “And will you please * * *” had or had 
not previously carried the significance of an 
order which was to be obeyed. 


CONCLUSION 


From the foregoing, the writer is of the 
opinion that the following general principles 
may serve as guides in distinguishing an order 
from a request: 

1. The common understanding of words used, 
in the light of custom and normal routine, 
will govern over the alleged interpretation 
of the accused. 

2. Courteous or precatory expressions will 
not necessarily invalidate the mandate of 
an order. 

3. An order in the alternative may not 
amount to an order. 

4. Denials of requests do not, of themselves, 
normally constitute an order prohibiting 
the conduct for which permission was 
requested. 

5. Weight must be given to the military re- 
lationship of the superior and inferior. 

The writer has not endeavored to encourage 
the usage of only peremptory orders in the chain 
of command. Conversely, the article is pre- 
sented with a factual analysis of the decisions to 
enhance the officer, non-commissioned officer, 
and petty officer’s understanding as to where the 
legal line may be drawn between an order and a 
request. Justice Holmes, who was a soldier and 
a judge, has been quoted as having said, “We 
need education in the obvious more than segre- 
gation of the obscure.” ** Of general interest, 
it may be observed that in naval life, where 
individuals live and work together intimately 
and where teamwork is paramount, the law does 
encompass such maxims as “courtesy is con- 
tagious” and “respect gains respect” in the 
giving of military orders. 





24. Hearings before the Committee on Armed Services on H. R. 2498, 
81st Cong., Ist Sess. 781; Index and Legislative History, UCMJ, 
p. 781. 
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ESTABLISHING AND REBUTTING EVIDENCE OF 





THE ACCUSED'S GOOD MILITARY CHARACTER 


LIEUTENANT JAMES F. CHAPMAN, USNR 


“The Defendant, by going into his own char- 
acter, gives a challenge to the prosecution”’.’ 
How to accept this challenge without preju- 
dicing the rights of the accused is the subject 


of this article. 





_ LAW RECOGNIZES that a person of 
good character is not as likely to commit an 
offense as is a person of bad character. The ac- 
cused, therefore, may introduce evidence of his 
own good character, including evidence of his 
military record and standing, in order to show 
the probability of his innocence.’ 

An accused may introduce character evidence 
through witnesses, service record entries, or 
other pertinent documents. Technically, the 
character evidence offered for the accused should 
involve a specific trait related to the act charged, 
although the courts are quite liberal in permit- 
ting the accused to offer evidence of his gen- 
eral character.2 The Manual for Courts Martial, 
1951, also provides that the accused may offer 
evidence “of his general character as a moral 
well-conducted person and law abiding citizen. 
* * * ” 4 Character for or against the accused 
may be proved through the opinions of wit- 
nesses, who have personal knowledge of the 
character of the accused for a certain trait, as 
well as by producing witnesses to testify as to 
what the general reputation of the accused is 
for a specific trait. Thus the old rule that char- 
acter is reputation, and only reputation, as set 
forth in section 302, Naval Courts and Boards, 
has been abandoned.’ While the accused may 





1. From the opinion of Lord Mansfield, 2 ATK 339. 

2. Paragraph 138f, MCM, 1951, United States v. Johnson, 3 USCMA 
709, 14 CMR 127. 

- 1 Wigmore, Evidence § 59 (3d ed. 1940). 

- Par. 138f, MCM, 1951. 

. Par. 138f, Legal and Legislative Basis, Manual for Courts-Martial, 
United States, 1951. 
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produce evidence, as to his character for a 
specific trait in issue, he cannot give evidence 
of particular acts unless they tend to prove some 
fact in issue.® 

An accused may introduce evidence that he 
has been awarded an honorable discharge to 
establish a reputation for good military char- 
acter. At first blush this would seem to violate 
the rule against establishing character by evi- 
dence of specific acts or deeds. The courts, how- 
ever, have taken the view that an honorable dis- 
charge is given only for honorable service and 
is therefore evidence of the accused’s good rep- 
utation in the Military Community. Professor 
Wigmore gives the following reasons for the ad- 
missibility of such a certificate: 


“A certificate of honorable discharge from the 
United States Army or Navy, assuming it to be ad- 
missible by exception to the hearsay rule, should be 
liberally construed, i. e., as importing not merely gen- 
eral good character, or the specific traits mentioned, 
but any other of the fundamental moral traits that 
may be relevant in criminal cases. The soldier is in 
an environment where all weaknesses or excesses have 
an opportunity to betray themselves. He is carefully 
observed by his superiors—more carefully than falls 
to the lot of any member of the ordinary civil com- 
munity; and all his.delinquencies and merits are re- 
corded systematically from time to time on his 
“service record” which follows him throughout his 
Army career and serves as the basis for the terms of 
his final discharge. The certificate of discharge, 
therefore, is virtually a summary of his entire service 
conduct, both as a man and as a soldier. When it is 
honorable in its import, it implies a career successfully 
negativing all of the more common traits involved in 
criminal charges. In this respect it is therefore more 
comprehensive than the ordinary community—repute 
to general good character, and is entitled to be used on 
behalf of an accused on virtually any specific charge 
of serious crime. In view of the high moral value 
attached to an honorable discharge in the Military 
Community, and of the vast number of men who saw 





6. Wharton, Criminal Evidence, § 331 (11th ed. 1935). 


service in the World War, it is fitting that the evi- 
dential import of such certificates should be liberally 
recognized.” ' 


This same reasoning has been extended to 
allow introduction of service record entries 
showing an accused’s authorization to wear 
ribbons, engagement stars and entries showing 
the accused’s service in a combat zone, as also 
evidencing the accused’s reputation for good 
military character.* While some of the cases 
hold that such entries are admissible in cases of 
desertion because they tend to negative the 
accused’s intent to desert, the true analysis 
seems to be that they tend to negative the intent 
to desert because they tend to establish a repu- 
tation for good military character which is 
inconsistent with desertion. 

It frequently happens that the service record 
of an accused will contain entries pertaining to 
nonjudicial punishment and previous convictions 
as well as entries showing the accused’s author- 
ization to wear ribbons, battle stars, presence in 
combat zones, etc. If the accused attempts to 
establish a reputation for good military char- 
acter by introducing the latter type of entry, 
may the prosecution then show a reputation for 
poor military character by introducing the non- 
judicial punishment and previous conviction 
entries? The answer is an emphatic “NO”, 
since to do so would violate the rule against re- 
butting a reputation for good military character 
by evidence of specific acts.2 The same reason- 
ing which has been employed to hold that a 
service record entry showing service in a com- 
bat zone is evidence of the accused’s reputation 
for good military character would seem logically 
to dictate that a non-judicial punishment or pre- 
vious conviction entry would show a reputation 
for poor military character. No such rule, how- 
ever, has been announced or applied. On the 
contrary introduction of such rebuttal evidence 
has been held to constitute prejudicial error.’ 

How then, is the trial counsel to put before 
the court the true military character of an ac- 
cused, who in fact has a poor military character, 
but who has succeeded in establishing before the 
court a reputation for good military character 
through the use of such service record entries 





7. 1 Wigmore, Evidence $ 59 (3d ed. 1940). 

8. CM 362440, Miller, 10 CMR 409; CM 363216, Scott, 10 CMR 498; 
Charlton, NCM 3-54—G-343 of 11 May 1954. 

9. 1 Wharton, Criminal Evidence, § 337 (11th ed. 1935). 

10. Charlton, NCM 3-54-G-343 of 11 May 1954. 
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of theater ribbons, awards, prior honorable dis- 
charges, etc.? 

The only unreproachable method appears tc 
be the calling of witnesses who are either famil- 
iar with the accused’s reputation for bad mili- 
tary character, or who have personal knowledge 
of the accused’s military character and can give 
an opinion as to what that character is. 

If the prosecution seeks to show in rebuttal 
that the accused’s reputation for military char- 
acter is bad, the witnesses called for this pur- 
pose must avoid giving their own opinion of the 
accused’s military character and must limit their 
testimony to their knowledge of the accused’s 
reputation for military character. On the other 
hand, if a witness has personal knowledge of the 
accused’s military character, it is proper for 
the witness to state his opinion as to whether 
that character is good or bad. 

If an accused has been but recently trans- 
ferred to the unit or organization at which he is 
tried, the trial counsel may experience difficulty 
in finding such rebuttal witnesses. However, 
if the service record indicates poor military 
character, witnesses or depositions may be ob- 
tained from the accused’s previous duty station 
if the circumstances warrant. 

If the defense produces witnesses to testify as 
to his reputation for good military character the 
prosecution is then free to attempt to rebut such 
testimony through cross-examination of the 
witnesses. The cross-examination may bring 
out the fact that the accused’s character is con- 
trary to that testified to. The witness may be 
cross-examined as to the ground of his knowl- 
edge or opinion, such as his acquaintance with 
the accused, his opportunities for acquiring in- 
formation, the number and names of persons 
whom he has heard speak of the accused and 
what they said, and how long and how generally 
the favorable reports have prevailed. Such a 
witness may be cross-examined as to the arrest 
or accusation of the accused for a crime, or as to 
whether he has heard of a previous conviction, 
or prior nonjudicial punishment of the accused." 
He may be asked as to the existence of reports 
of particular acts and vices or association of the 
accused which are inconsistent with the repu- 
tation attributed to him by the witness—not to 
establish the truth of the facts, but to test the 





11. Michelson v. United States, 335 U. S. C. 469 (1948); Am. Jur., 
Witnesses, § 657. 
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credibility of the witness and ascertain what 
weight or value is to be given the witness’s testi- 
mony. Such testimony tends to show either 
that the witness is unfamiliar with the reputa- 
tion concerning which he has testified, or that 
his standards of what constitutes good repute 
are unsound.” If the witness has given an 
opinion as to the accused’s character, aside from 
reputation, the cross-examination may bring 
out that the witnesses acquaintance with the 
accused is so limited as to render the opinion 
valueless. 

It is not proper on cross-examination of a 
character witness to elicit from him his knowl- 
edge of conduct, or of particular acts of the 
accused for the purpose of proving the conduct 
or particular acts.% The questions put to the 
witness should not violate the rule against proof 
of particular facts and should not be asked for 
the purpose of intimating to the court that the 
accused is guilty of other charges which have no 
foundation in the trial counsel’s knowledge of 
information." 

In summary then, the following general rules 
may be evolved from the foregoing discussion: 

1. The trial counsel should not attempt to 

rebut the evidence of the accused’s good 
military character unless he is honestly 
convinced that the accused reputation for 
military character is bad. 

2. If an accused with a reputation for poor 





12. Am. Jur., Witnesses, § 658. 

13. Am. Jur. Witnesses, § 659. 

14. Am. Jur., Witnesses, $8 660, 661; United States v. Russell, 3 
USCMA 696, 14 CMR 114; Salerno et al. v. United States, 61 F. ed 
419 (8th Cir. 1932). 


military character introduces service 
record entries showing a prior honorable 
discharge, service in a combat zone, 
authorization to wear theater ribbons, etc., 
the trial counsel may not offer entries of 
nonjudicial punishment or previous con- 
victions to rebut the reputation for good 
military character thus established, but 
must call witnesses or produce depositions 
in rebuttal to show the accused’s military 
character is in fact poor. 

3. The trial counsel may also cross-examine 
defense character witnesses to show that 
the accused’s military character is in fact 
contrary to that which the witness has 
attributed to the accused. 

4. If an accused of poor military character 
calls witnesses to testify as to his reputa- 
tion for good military character or to give 
a favorable opinion as to such character, 
the trial counsel may call witnesses to 
testify to the contrary. 

5. The trial counsel should carefully avoid 
asking questions of character witnesses 
for the accused which intimate to the court 
that the accused is guilty of other offenses 
which have no foundation in the trial 
counsel’s knowledge or information. 

It is not the proper function of the trial coun- 
sel to cast aspersions upon the accused’s good 
military character. His sole responsibility in 
this respect is to see that the court is given a 
true picture of the accused’s military character 
when, and if, the accused places his military 
character in issue. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





ACCOMPLICE—The giver and the receiver of a 
bribe are accomplices under military law. 
INSTRUCTIONS—lIt is error for a law officer to re- 
fuse, in a proper case, a request for an instruction 
on accomplice testimony, which reasonably puts 
him ‘“‘on notice” that the issue is essential to a 
proper finding. : 

@ The accused, while a platoon sergeant of a 
platoon of army trainees, was charged with 
wrongfully taking money for the issuance of a 
liberty pass from one of the trainees. The sole 
witness to the actual transfer of the money was 
Private N., the one who gave the accused the 
money, although others testified to the trans- 
actions preceding this event. 

In instructing the court-martial on the ele- 
ments of the offense, charged under Article 134, 
the law officer described it as bribery. The de- 
fense counsel objected to this description of the 
offense and also objected to the refusal of the 
law officer to instruct on accomplice testimony. 

The Court of Military Appeals pointed out 
that the offense charged could not be bribery 
since the specification did not allege that the 
accused accepted the money with the intent to 
influence official action. It was held, however, 
that the specification did allege an offense under 
Article 134 UCMJ since “a platoon sergeant’s 
acceptance of money from a member of his pla- 
toon for his services is inimical to good order 
and discipline.” 

Even though this offense was not bribery, the 
Court felt that it was sufficiently similar to com- 
pare the position of the giver of a bribe in civil- 
ian cases to that of Private N. in this case. 
These civilian cases were conflicting, but the 
Court reasoned that since the bribe giver and 
receiver would be punishable under the same 
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military law article all of the civilian courts 
would, in a situation similar to the instant case, 


hold the giver and receiver accomplices. The 
Court of Military Appeals held, therefore, that 
Private N. was an accomplice of the accused. 

The Court, referring to par. 153a, MCM, 1951, 
and several federal court cases, concluded that 
the law officer erred in refusing, in his instruc- 
tions, to caution the members of the court-mar- 
tial in their use of accomplice testimony. The 
issue was particularly important in this case, 
the Court emphasized, since Private N., the 
accomplice, was the only witness to the transfer 
of the money to the accused. United States v. 
Bey, 4 USCMA 665, 16 CMR 239. 


LARCENY—an accused cannot be convicted of 
larceny when he does not participate in the crime 
until after the property has been wrongfully taken 
from the owner. 


@ The accused was charged with larceny of a 
radio. The radio in question was later found in 
a Japanese Pawnshop. The owners of the shop 
testified that two men, with whom they had pre- 
viously done business, sold them the radio and 
that the 5,200 yen delivered to these men was 
divided between them while they were still in 
the shop. A defense witness disclosed that he 
took the radio from the rightful possessor and 
then, showing it to the accused, asked the ac- 
cused to accompany him to a pawnshop in town, 
which the accused did. This witness stated that 
the accused did not receive any of the money 
obtained from the owners of the pawnshop for 
his personal use. 

Appellate defense counsel contended that in 
view of the testimony of this defense witness 
and in the absence of evidence of a pre-conceived 
plan, the larceny was completed before the ac- 
cused participated in the affair and, at most, 
the accused is guilty of aiding in the disposition 
of the stolen goods, if it is accepted that he knew 
the radio was stolen. 

The board of review pointed out that Congress 
intended “‘to create a single offense of ‘larceny’ 
and to abolish the technical distinctions pre- 
viously existing among the crimes of larceny, 
embezzlement and taking under false pre- 
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4 
tenses.” This consolidation, however, “did not 
enlarge the scope of the statutory crime of 
‘larceny’ to include more than its components 
previously encompassed. That which did not 
constitute common law larceny, embezzlement, 
or false pretenses prior to the adoption of the 
code is not punishable as a violation thereof.” 

The accused, the board reasoned, could also 
be properly convicted of larceny under UCMJ 
if he was an aider or abettor to the principal 
offender. Article 77, UCMJ. It held, however, 
that the accused, in the instant case was not 
properly “chargeable as an ‘aider’ or ‘abettor’ 
to larceny because the larceny was complete be- 
fore he became involved and more particularly 
at common law he was not present during the 
taking.” 

The board did not express an opinion as to 
whether the accused could be properly charged 
with receiving stolen property under Article 
134, UCMJ, since it is not a lesser included 
offense of larceny and was not charged against 
the accused. NGM 345, Smith, — CMR —, 
25 August 1954. ° 


STATUTE OF LIMITATIONS—Effect of amendment 
of charges by change of date of alleged offense. 


® The accused was charged with lewd and 
lascivious conduct allegedly committed ‘‘on or 


about 13 June, 1951”. The charges were sworn - 


to on November 7, 1952, and the accused was 
informed of them on November 11, 1952. They 
were forwarded to the convening authority on 
January 22, 1953, and were referred to trial by 
general court-martial on February 7, 1953. 

An investigation in a companion case revealed 
to the convening authority that the offense, in 
the instant case, should have been charged as 
having been committed on or about 1 March 
1951. On March 12, 1953, the specification, in 
question, was amended by direction of the con- 
vening authority so as to make the date alleged 
“on or about 1 March 1951”. 

At the trial, the defense counsel entered a 
plea of statute of limitations. It was agreed by 
all concerned that the statute of limitations in- 
volved was two years. 

The Court of Military Appeals held that since 
the statute had not run on the effective date of 
the Uniform Code of Military Justice (May 31, 
1951) the Manual for Courts Martial, 1951 
governed. Furthermore, the controlling date 
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for the statute under the Code is the date of the 
receipt of the sworn charges by an officer exer- 
cising summary court-martial jurisdiction over 
the command concerned. The Court reasoned 
that if the amendments directed by the conven- 
ing authority were authorized, the present 
prosecution was not barred. 

It was pointed out that “[t]he critical ques- 
tion presented here is whether the convening 
authority could properly order a change in the 
date of the commission of the offense.” Par. 
33d, MCM, 1951, provides that “the charges may 
be redrafted over the accuser’s signature, pro- 
vided the redraft does not include any person, 
offense, or matter not fairly included in the 
charges as preferred.” [Emphasis added. ] 

In this case, the Court determined, that the 
date of the offense was not a matter of substance 
but rather one of form although many cases 
might be imagined wherein it would be a matter 
of substance. It was held, therefore, that these 
changes were permissible, and that “the altered 
specification included no person, offense, or 
matter not fairly included in the original 
charges. As the elements of the crime, both 
before and after amendment were identical, no 
new offense was charged.” United States v. 
Brown, 4 USCMA 683, 16 CMR 257. 


MEMBER OF COURT-MARTIAL—An official custo- 
dian of documents who authenticates records of 
previous convictions is disqualified from sitting as 
a member of the court-martial in which such 
authenticated documents are introduced. 


e After the findings in a special court-martial 
the trial counsel introduced evidence of one pre- 
vious conviction. It was proved by a certified 
copy of an entry from the accused’s service 
record. The certification was signed by Cap- 
tain M., personnel officer, who was the official 
custodian of the service record of the accused. 
Captain M. was also a member of this special 
court-martial. 

The Court of Military Appeals held that 
Captain M’s status, being the certifying officer 
of this document, was the equivalent of being 
a witness for the prosecution. The Court rea- 
soned that Article 25 (d) (2) UCMJ was 
worded in language which does not permit any 
discretion, but requires a member in a for- 
bidden class i. e., witness for the prosecution, 
to be excused. The error, the Court held, went 
to the findings as well as the sentence even 
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though the document was not introduced until 
after the findings since the court-martial was 
illegally constituted. United States v. Moore, 
4 USCMA 675, 16 CMR 249. 


PREVIOUS CONVICTIONS—The Manual for Courts- 
Martial, 1951, does not require that evidence of 
previous convictions show the exact nature of the 
previous convictions. 


® The accused was convicted by a special court- 
martial for a ten-day unauthorized absence. 
Two previous convictions were introduced with- 
out objection. He was sentenced to receive a 
bad-conduct discharge, partial forfeitures of 
pay, and confinement for three months. The 
bad conduct discharge was suspended by the 
convening authority. The board of review af- 
firmed the modified sentence. 

Certified copies of the action of the super- 
visory authority were introduced into evidence 
to prove the two previous convictions. In 
neither case did the action specify the offense 
charged but in both cases the type court, sen- 
tence, and action taken was set forth. The Gen- 
eral Counsel of the Department of the Treasury 
certified a question concerning the sufficiency of 
the evidence of these convictions to the Court of 
Military Appeals. 

The accused attacks the sufficiency of these 
convictions on two grounds: “(1) that they do 
not come within any recognized mode of proof 
of a previous conviction, and (2) that they are 
fatally defective for the purpose intended be- 
cause they fail to show the nature of the previ- 
ous offenses.” 

The Court of Military Appeals rejected both 
of these contentions. They explained that para- 
graph 75 (b) (2), MCM, 1951, does not set 
forth the only ways a previous conviction can be 
proved. Since under Article 65 (c), UCMJ, 
summary and (non BCD) special court-martial 
convictions, are not “previous convictions” until 
reviewed by an appropriate supervisory author- 
ity, the best evidence that this action had been 
taken was the action itself. 

As to the second point the Court pointed out 
that the Manual for Courts-Martial, 1951, does 
not require that the offense be set out in the 
evidence of a previous conviction although it is 
highly desirable. The Court did not decide 
whether or not the accused had a right to object 
to this type of evidence since in this case he did 
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not do so and any objection he might have had 
was waived. The evidence of these previous 
convictions was properly before the court so 
therefore it was sufficient to permit the court to 
consider it in adjudging the sentence. United 
States v. Clark, 4 USCMA 650, 16 CMR 224. 


APPEAL—an accused has 30 days from the time he 
is notified of the action of the board of review 
which reviewed his case to appeal to the Court of 
Military Appeals. 


® In June 1951 the accused was convicted of 
unauthorized absence and was sentenced to a 
bad-conduct discharge. The convening author- 
ity suspended the punitive discharge for six 
months. In August 1951 a board of review af- 
firmed the sentence as approved below. The 
accused absented himself again in October, 
1951. He was tried and convicted and again 
sentenced to a bad-conduct discharge. The sen- 
tence of this court-martial was disapproved by 
a board of review. In November the accused 
again went on unauthorized absence. The sus- 
pension of the first bad-conduct discharge im- 
posed was vacated and the accused was dis- 
charged from the service in December 1951. 

A letter sent to the accused by the Judge Ad- 
vocate General of the Navy informing him of 
the action on the board of review in his first 
special court-martial and of his right to appeal 
to the Court of Military Appeals finally reached 
him in July 1953. The delay was due to a 
change of address of the accused. The accused 
replied to the letter and asked for consideration 
of his case. Appellate defense counsel prepared 
a petition for review before the Court of Mili- 
tary Appeals. Appellate government counsel 
made a motion to dismiss the petition on the 
grounds that the time for review had elapsed 
and that the request of the accused did not meet 
the requirements of a petition for review. 

The Court of Military Appeals overruled the 
government’s motion and granted the petition 
of the accused. It pointed out that it had al- 
ways followed a liberal policy with respect to 
the form of petitions for review. The Court 
stated that Article 67 (c) UCMJ gives the ac- 
cused thirty days to appeal from the time he 
is notified of the decision of the board of re- 
view in his case. This notification, it empha- 
sized, is clearly outlied in par. 100c, MCM, 1951 
and should be followed in each case. United 
States v. Marshall, 4 USCMA 607, 16 CMR 181. 
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RECENT JAG OPINIONS . 





AUTOMATIC REDUCTION IN RATE—NAVY POL- 
iCY—clarified : 


® The Judge Advocate General rendered the 
following opinion to clarify section 0122 NS, 
MCM, 1951. 


“Section 0122 NS, MCM, 1951, provides as follows: 
‘0122. COURT-MARTIAL PUNISHMENT OF 
REDUCTION TO LOWEST ENLISTED PAY 
GRADE.—Automatic reduction to the lowest enlisted 
pay grade under par. 126e, MCM, will not be effected 
in the naval service. It is the policy of the Navy 
Department that reduction to the lowest enlisted pay 
grade be expressly included in court-martial sentences 
extending to a dishonorable or bad conduct discharge, 
or to confinement exceeding three months, of enlisted 
persons of other than the lowest pay grade. It is 
further the policy of the Navy Department that such 
reduction should be ordered executed when either con- 
finement exceeding three months or a punitive dis- 
charge is ordered executed. In adjudging such sen- 
tence it is appropriate to use a pertinent form of 
Appendix 13, MCM, in combination with form 11 of 
that appendix.’ 
The above quoted provision of the Naval Sup- 
plement was intended to prohibit “automatic re- 
duction” to the lowest grade pursuant to 126e, 
MCM, 1951, and to substitute therefor that, as 
a matter of policy, reduction to the lowest pay 
grade should be included in all sentences extend- 
ing to punitive discharge or confinement at hard 
labor exceeding three months of enlisted per- 
sons in other than the lowest pay grade. From 
the standpoint of administrative policy section 
0122 NS, MCM, 1951, is discretionary. Al- 
though the policy of the Department as enun- 
ciated in section 0122 NS, MCM, 1951, is dis- 
cretionary, compliance with its provisions is 
considered desirable in order to give effect to 
the policy stated. The provisions of section 
0122 NS, MCM, 1951, are not intended to inter- 
fere with or curtail the prerogative and respon- 
sibility of a court-martial to adjudge a legal, 
appropriate and adequate punishment within 
the limitations prescribed by the Uniform Code 
of Military Justice. 
The U. S. Court of Military Appeals has in- 
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terpreted section 0122 NS, MCM, 1951, as a 
statement of policy only. Quoting from the case 
of United States v. Castner, 3 USCMA 466, 13 
CMR 22, 24, the Court said: 

‘Of special significance here is that this supple- 
mental regulation is a statement of policy only. By 
it, a naval court-martial is admonished to include a 
reduction to the lowest enlisted pay grade in a case 
where the sentence deemed appropriate by the court- 
martial includes any one of the stated conditions, but 
a sentence which does not so provide, when tested by 
the terms of the regulation, is not illegal. Stated 
differently, the naval regulation is not couched in 
terms of a positive command. On the contrary it 
amounts to no more than a policy declaration. * * *’ 
Although 0122 NS, MCM, 1951, may be re- 

garded as discretionary, in the opinion of the 
Judge Advocate General, members of courts- 
martial, in the discharge of their duties and 
responsibilities, are bound by Navy Department 
policy and should so act as to give effect thereto 
in the interest of effective and uniform adminis- 
tration of discipline, unless a deviation there- 
from is dictated by the special circumstances of 
thecase.” JAG:I:2:EJB:fh. 12 Aug. 1954. 


INDIVIDUAL COUNSEL BEFORE COURTS-MAR- 
TIAL—qualification under state law. 


@ The Opinion of the Judge Advocate General 
was requested as to (a) whether an individual 
counsel who is not a lawyer may practice before 
courts-martial and accept fees therefor in the 
State of Florida; and (b) whether an individual 
counsel who is a member of the Bar of another 
state may practice before courts-martial sitting 
within the State of Florida; said counsel not 
being a member of the Florida Bar, but main- 
taining his office within the State of Florida 
rather than the state in which admitted to 
practice. 

The Judge Advocate General rendered the 
following opinion: 

“The accused has a statutory right to be rep- 
resented in his defense before general or special 
courts-martial by defense counsel appointed 
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pursuant to Article 27, UCMJ, by military coun- 
sel of his own selection if reasonably available, 
or by civilian counsel if provided by him. A\l- 
though Article 27, UCMJ, prescribes qualifica- 
tions of counsel appointed by the authority con- 
vening the court, neither the Uniform Code of 
Military Justice nor the Manual for Courts- 
Martial contains any prescription for the quali- 
fications of individual military or civilian coun- 
sel selected by an accused with full knowledge 
of his right to be represented by qualified 
appointed counsel. 

Although it may be generally conceded that 
the requirements of Military Law would not bar 
individual counsel in either of the factual cate- 
gories submitted from serving as defense coun- 
sel when specifically engaged by the accused, 
this does not dispose of the problem presented 
by [the letter requesting this opinion]. Since 
§ 454.23, Florida Statutes, 1953, imposes a pen- 
alty on anyone who practices law or holds him- 
self out as an attorney before qualifying as such 
under the laws of Florida; and further, since 
the Supreme Court of the State of Florida, in 
the Petition of Kearney (1953) 63 Southern 2d 
630, held that an attorney from another State, 
but not admitted to practice in Florida, could not 
practice before a Federal court sitting within 
the State, questions (a) and (b) are answered 
as follows: 

(a) An individual counsel who is not a law- 
yer may not practice before courts-martial in the 
State of Florida and accept fees therefor with- 
out exposing himself to the penalty prescribed 
by the Florida statute cited, supra. 

(b) An individual counsel who is a member 
of the Bar of another State, and who maintains 
his office in the State of Florida without being a 
member of the Florida Bar, may not practice 
before courts-martial sitting within the State 
of Florida without exposing himself to the 
penalty provided by local statute. 

It must be emphasized that the qualifications 
and responsibilities of counsel, as provided by 
Military Law are within the cognizance of the 
Judge Advocate General ; but that the privileges 
and obligations of individual counsel, insofar as 
Florida statutes and decisions are concerned 
must remain matters of local determination. 
The Department of the Navy cannot assume any 
responsibility of enforcement of the local laws; 
it is limited to enforcing compliance in such mat- 
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ters to the provisions of the Uniform Code of 
Military Justice and the Manual for Courts- 
Martial and Naval Supplement thereto.” 


JAG:1:2:ACJ:cmr 8 September 1954. 


CONVENING AUTHORITY—a noncommissioned 
warrant officer cannot convene special and sum- 
mary courts-martial. 


® Advice of the Judge Advocate General was 
requested as to the authority of a warrant 
officer in the Marine Corps to convene special 
and summary courts-martial where the warrant 
officer occupies the billet of a commanding 
officer. 

Article 1 (5) UCMJ states that: “ ‘Officer’ 
shall be construed to refer to a commissioned 
officer including a commissioned warrant of- 
ficer;”. Attention was also invited to Article 
1301.9 U. S. Navy Regulations which provides: 

“Within the Uniform Code of Military Justice; 

Manual for Courts-Martial, United States; and Naval 

Supplement to the Manual for Courts-Martial, the 

term ‘officer’ includes a chief warrant officer or a 

commissioned warrant officer, but does not include 

a warrant officer unless the context indicates other- 

wise.” 

It was the opinion of the Judge Advocate Gen- 
eral that a noncommissioned warrant officer in 
the Marine Corps, is not a “commanding officer” 
as defined by the Uniform Code of Military Jus- 
tice, and as contemplated by Articles 23 and 24 
UCMJ and, therefore, cannot convene special 
and summary courts-martial. JAG:1I:2: EJB: 
fh. 20 August 1954. 


SENTENCE AND PUNISHMENT—hard labor without 
confinement can not be mitigated to restriction to 
limits. 

e An opinion of the Judge Advocate General 
was requested as to whether hard labor without 
confinement may be mitigated by the convening 
authority to an equal or lesser amount of 
restriction to limits. 

The Judge Advocate General pointed out in 
his opinion that a convening authority could 
only mitigate a punishment to one of the same 
general nature. Par. 88c, MCM,1951. It was 
recognized that hard labor without confinement 
might incidentally result in deprivation of 
liberty, but the general nature of hard labor 
without confinement is the performance of hard 
labor and not deprivation of liberty. 
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Confinement at hard labor has two general 
characteristics; that of deprivation of liberty; 
and that of performance of hard labor. Con- 
sequently, confinement may properly be miti- 
gated to a combination of these lesser forms, 
i. e., restriction and hard labor without confine- 
ment. In mitigating confinement to restriction 
and hard labor without confinement, care must 
be exercised so as not to increase the punish- 
ment in either quantity or quality. This re- 
quires a determination as to whether the two 
lesser punishments are to run consecutively or 
concurrently. It is the opinion of the Judge 





Advocate General that those punishments not of 
the same general nature such as hard labor with- 
out confinement and restriction are to be exe- 
cuted concurrently whereas confinement at hard 
labor and restriction or confinement at hard 
labor without confinement are to be executed 
consecutively since they are of the same general 
nature. It follows that hard labor without 
confinement may not be mitigated to an equal or 
lesser amount of restriction to limits since they 
are not of the same general nature and, there- 
fore, such action would amount to commutation. 
JAG: 1:2: JBM: fh 27 August 1954. 





THE ROLE OF THE LAW OFFICER 


“* * * Consultation between the law officer 
and counsel in court is often necessary, but the law 
officer should avoid controversies which are apt to 
obscure the issues before the court. * * *” 
“Par. 39b (2) MCM, 1951. “* * * He [law offi- 
cer] should not depart from the role of an im- 
partial judge, or assume the role of a partisan 
advocate. * * *” Par. 73c (1) MCM, 1951. 


“From the welter of documents before us here 
a few basic conclusions may be drawn. One is 
that the law officer demonstrated unawareness 
of his: overriding, if tacitly expressed, duty to 
avoid, as much as possible, fraternization with 
court members and trial personnel during the 
course of the hearing. Even during the formal 
proceedings he displayed this blind spot. For 
instance, hardly had the trial opened when de- 
fense counsel objected to a discussion held out 
of his presence between the law officer and the 
trial counsel. The latter thereupon announced 
that the conversation related only to the desir- 
ability of clearing prospective witnesses from 
the courtroom—to which explanation the law 
officer added: ‘The whole matter is insignificant 
and not worthy of any more comment. There 
is no rule that I know of that precludes the 
prosecution’s discussing something with the law 
officer out of the presence of the defense 
counsel.’ 
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“This comment—and a similar one related in 
his own second affidavit—reveal some of the 
present law officer’s fundamental misconcep- 
tions. Canons of Professional Ethics of the 
American Bar Association, Canon 3, 1949; Or- 
field, Criminal Procedure from Arrest to Appeal, 
Chapter 7, paragraph 51. In addition to the 
specific prohibitions, and other regulations, set 
forth in the Manual for Courts-Martial and in 
the Uniform Code, there exist certain basic prin- 
ciples which underlie the conduct of trials by 
court-martial—or any other sort of tribunal. 
Not the least of these is that the court’s actions 
and deliberations must not only be untainted, 
but must also avoid the very appearance of im- 
purity. Cf. United States v. Johnson, 318 US 
189; United States v. Atkinson, 297 US 157; 
Ryan v. United States, supra. When such an 
unhappy appearance is present, proper judicial 
administration often requires reversive action. 

“We need not—and do not—question the mo- 
tives of the law officer who functioned at the 
trial of the case before us. The point is that he 
sadly neglected appearances. The Uniform 
Code purports to set the law officer apart from 
court members—much as a judge is set apart 
from the jury. Admittedly, this segregation is 
difficult to maintain at times in the military 
milieu, since law officer, court members, and 
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trial personnel may be thrown together—occa- 
sionally but necessarily—in the performance of 
essential military duties quite unrelated to the 


trial of the case. This Court—one may be 
sure—is fully aware of these necessities. Cf. 
United States v. Adamiak, 4 USCMA 412, 15 
CMR 412. Yet we do not feel required to sanc- 
tion close camaraderie between trial personnel 
and members of the court when nothing in their 
military duties demands the development of 
such a relationship during trial. Although there 
be no express rule in the Manual—or elsewhere 
in the traditional sources of military law—deal- 
ing with conduct during a recess, a law officer 
must exercise sound discretion in the avoidance 
of behavior at such times inconsistent with the 
proper and dignified operation of courts-martial, 
or with general confidence in their integrity. 
Accordingly, we consider that, in the instant 
case, the law officer’s behavior during the two 
recesses constituted error. 

“‘We may observe also that the law officer 
similarly appeared, during some of the open 
sessions of the court-martial, sharply to reveal 
his impatience with, and disapproval of, the 
accused’s civilian attorney. For example, late 


in the course of the lengthy trial, and as the 
defense drew near the end of its case, Mr. L. 
intimated that he might wish to present certain 
evidence ‘after the supper hour.’ The law 
officer testily informed him that he was ‘pre- 
sumptious [sic] in presuming that we are going 
to eat.’ Still later the latter pointed out to 
court members that ‘it might not be a bad idea’ 
if the defense counsel were to return to law 
school. In retrospect this comment seems 
peculiarly inappropriate, * * *. 

“It cannot be denied that the law officer was 
engaged in the trial of a difficult case. * * * 
Such difficulties did not, however, justify the 
law officer’s involvement in a contest of per- 
sonalities with defense counsel. A law officer 
must not forget that sound principles of judicial 
administration demand that he avoid undue 
controversy with other participants in the 
trial, * * *. Also, he should foresee that ex- 
cessive participation in controversies with 
counsel will inescapably give rise to claims of 
bias, to challenges for cause, or to contentions 
that his interference with counsel hindered 
their representation of the accused.” United 
States v. Walters, 4 USCMA 617, 16 CMR 191. 





TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 August 
1954 through 19 September 1954. 





ENS Jack H. Chambers, USNR from NavScol, Nav- 
Justice, Npt., R. I., to CNAB 6ND. 


LCDR Grant H. Cole, USNR from ServFor 6th Flt to 
Com 12. 


LTJG William F. Cole, Jr.. USN from CNAVANTRA 
Corpus Christi, Tex., to ServFor 6th Flt. 


LCDR Donald M. Coogan, USNR from Com 12 to NAS, 
Alameda, Calif. 
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LT Dee W. Douglass, USN from AirFMFLant to Nav- 
Scol, NavJustice, Npt., R. I. (Duty). 

CDR Lewis N. Evans, USN from Com 1 to JAG. 

LT Kurt Hallgarten, USNR from CorresCourseCen, 
N. Y., to JAG. 

CDR Leonard R. Hardy, USN from JAG to 6th Fit. 


LCDR Carl B. Klein, USNR from NAS, Atsugi to JAG. : 


LT William O. Miller, USNR from ComNavPhil to JAG. 

LTJG Lawrence E. Phillips, USNR from Com 12 to 
DesFlotONE. 

CDR Robert H. Rathbun, USN from 1stMarDiv to JAG. 

LCDR William A. Savage, USN from Com 12 to NAS, 
Atsugi. 

CDR Clark C. Totherow, USNR from Com 11 to Nav- 
Base, Key West. 

CDR John E. Whyte, USN from NavActs, Pt. Lyautey, 
F. M. to RecSta, Brooklyn. 
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RECENT DECISIONS OF THE 
COMPTROLLER GENERAL - 





ENTITLEMENT TO SEVERANCE PAY BASED ON DIS- 
ABILITY INCURRED WHILE IN PAY FORFEITURE 
STATUS—The Comptroller General held that a 
member of the uniformed services who incurred 
a disability in a pay forfeiture status is not en- 
titled to disability severance pay which is 
authorized by the Career Compensation Act of 
1949 for members who incurred disability while 
entitled to receive basic pay. It was indicated 
that that result would follow even though the 
Secretary of the department concerned should 
remit the unexecuted portion of the sentence in- 
cluding all uncollected forfeitures. CompGen 
Decision B—120509, August 13, 1954. 


TEMPORARY COMMERCIAL STORAGE OF HOUSE- 
HOLD EFFECTS ALLOWED ONLY WHEN INCIDENT 
TO TRANSPORTATION THEREOF—With respect to 
the storage of household effects at Government 
expense the Comptroller General held that there 
is no authority in section 303 (c) of the Career 
Compensation Act of 1949 nor in the regulations 
promulgated pursuant thereto to obligate Gov- 
ernment funds for temporary commercial stor- 
age of household effects of members of the uni- 
formed services where the sole movement of the 
effects incident to a change of station is from 
residence to local storage. Exceptions to such 
payments will be taken by the General Account- 
ing Office notwithstanding the fact that ship- 
ping clerks and individuals who procured the 
Government storage acted in good faith and in 
compliance with administrative interpretation 
of the regulations. CompGen Decision B- 
118133, July 28, 1954. 


RESERVISTS TRAVELING TO AND FROM ACTIVE 
DUTY, ENTITLEMENT TO PAY AND ALLOWANCES 
FOR PERIOD OF TRAVEL INVOLVED—Section 
201(e) of the Career Compensation Act of 1949, 
63 Stat. 802, provides that members of the uni- 
formed services called or ordered to extend 
active duty in excess of thirty days are entitled 
to pay and allowances for the time required to 
perform travel from “home” to first duty sta- 
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tion and from last duty station to “home” by the 
mode of transportation authorized in orders for 
such members. “Home?” as used in section 201 
(e) is the place recorded as home when ordered 
to active duty (not necessarily the place to which 
active duty orders were addressed or the place 
from which called to active duty). 

Payments computed contrary to such inter- 
pretation were apparently made under a belief 
that section 201(e) of the Career Compensa- 
tion Act authorized active duty pay and allow- 
ances for time required to travel to and from 
active duty stations upon entering and leav- 
ing the service on the same basis that payment 
of mileage is authorized in section 303(a) of 
such act, that is, on the basis of either the home 
of record or the place from which called to 
active duty. Such payments heretofore made 
and accepted in good faith will not be disturbed. 

In certain instances both mileage and pay and 
allowances have been paid for required travel 
time computed on the basis of the distance from 
the last duty station to a place treated as the 
place from which called to active service when 
such place was in fact the place where the mem- 
ber, having previously entered active service as 
an enlisted man, was commissioned in the re- 
serve and continued on active duty. The mili- 
tary installation at which a member’s status 
was changed from that of an enlisted man to a 
commissioned reservist has no significance in 
determining the place to which he is entitled to 
mileage or active pay and allowances, and such 
overpayment should be recovered. CompGen 
Decision B-120297, September 8, 1954. 


EXCEPTION TO DUAL COMPENSATION RESTRIC- 
TION WHERE DISABILITY WAS CAUSED BY IN- 
STRUMENTALITY OF WAR—In decision B—120571 
the Comptroller General considered the ques- 
tion of the applicability of the restrictions con- 
tained in section 212 of the Act of June 30, 1932, 
as amended 5 U. S. C. 59a (1952), as further 
amended by Public Law 300—83d Congress, the 
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so-called Dual Compensation statute, in the case 
of an officer retired for physical disability and 
now employed by the Federal Government. 

The 1932 statute, as amended, restricts con- 
current receipt of retired pay from the Navy 
and pay from a Federal civil position with cer- 
tain exceptions. Prior to the amendment of the 
statute by Public Law 300, the restrictions ap- 
plied except in the cases of officers retired either 
for disability “incurred in combat with an 
enemy of the United States” or retired for dis- 
ability “resulting from the explosion of an in- 
strumentality of war in line of duty during an 
enlistment or employment as provided in Vet- 
erans Regulation Numbered 1 (a), part I, 
paragraph I’. 

The 1954 amendment broadened the exemp- 
tion provided under item 2 above by changing 
the statute to read “caused by an instrumental- 
ity of war . . .”. In the case decided the officer 
concerned had been injured in December 1942 
in the crash of a training plane which was then 
employed in the training of officers for combat 
duty. The plane did not explode. In the cited 
decision it was held that the “instrumentality 
of war” exemption to the Dual Compensation 
restriction is applicable to all cases of disability 
which are incurred during an enlistment or em- 
ployment between December 7, 1941, and De- 
cember 31, 1946, the period of World War II, 
and that therefore an officer whose disability is 
caused by an instrumentality of war may re- 
ceive concurrently, retired pay and civilian 
compensation. In this decision it was also held 
that the classification of training aircraft as an 
instrumentality of war within the meaning of 
the Act is a matter primarily for administrative 
determination and that such a determination if 
affirmative, would not ordinarily be questioned 
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by the Comptroller General unless it be found 
unreasonable, insufficiently supported, or con- 
trary to the law and evidence. 


[It has subsequently been determined by the 
Navy that the training plane involved in this 
case is to be deemed an instrumentality of war 
within the meaning of the statute.] CompGen 
Decision B—120571, August 17, 1954. 


NOTE: The Comptroller General is now considering the question 
whether a disability caused by an instrumentality of war during 
the period of the conflict in Korea is to be considered a disability 
coming within the exceptions to the restrictions of the statute 
against Dual Compensation since that period is not literally in- 
cluded in Veterans Regulation Numbered 1 (a), part I, paragraph I. 


INCREASED RETIRED PAY BASED ON SATISFAC- 
TORY ACTIVE SERVICE SUBSEQUENT TO RETIRE- 
MENT IN FLAG RANK TO WHICH ADVANCED BY 
REASON OF COMBAT COMMENDATION—Decision 
B-119880 concerned a claim for increased re- 
tired pay based on the active duty pay of a rear 
admiral (lower half). The officer involved had 
been transferred to the Retired list on January 
1, 1947, with the rank of captain and was there- 
upon advanced on that List to the rank of rear 
admiral by reason of having been specially com- 
mended for performance of duty in actual 
combat. The officer was retained on active duty 
as rear admiral (lower half) from January 1, 
1947, to August 9, 1949. , 

In that decision the Comptroller General in- 
dicated that the officer’s claim would fall within 
the scope of the decision of the Court of Claims 
in Alger v. United States, 115 F. Supp. 898 (Ct. 
Cl. 1953), and that consequently he was entitled 
to receive retired pay based on the rank of rear 
admiral (lower half) provided the Secretary of 
the department concerned determines that the 
officer concerned satisfactorily held the rank 
of rear admiral (lower half). CompGen De- 
cision B—119880, July 26, 1954. 
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FAILURE TO PAY DEBTS. 


MAJOR ROBERT S. STUBBS II, USMC 


‘“‘Neither a borrower, nor a lender be.” 








OLONIUS’ ADMONITION TO YOUNG 
LAERTES antedates the enactment of the 
Uniform Code of Military Justice by some two 
and a half centuries but the blend of law and 
morality represented in its words may well have 
been the embodiment of the intent of the draft- 
ers of the UCMJ and the Manual for Courts- 
Martial in making a failure to pay debts a mili- 
tary offense. The mere failure to pay debts, 
alone, however, is not an offense of which a 
court-martial will take cognizance. To the act 
must be added the wrongful intent—just as in 
most offenses.2 This wrongful intent is char- 
acterized as “dishonorable”, implying lack of 
integrity, dishonesty, or bad faith. The ele- 
ment of dishonor may be shown by evidence of 
falsity, deceit, or a fraudulent design to evade 
payment, or of a failure to pay over an uncon- 
scionable period of time.* 
The Manual clearly states the position of the 
military law with respect to debt cases: It is 
only when the attitude of the debtor to his debt 
or to his creditor is such as to reflect discredit 
upon the service to which he belongs that the 
1. ACM 7391, Young, 12 CMR 939; CM 362685, True, 10 CMR 328; 
ACM 6105, Andrews, 9 CMR 667; CM 357297, Hansen, 8 CMR 231; 
CM352775, Arnovits, 8 CMR 313; ACM 5128, Maxwell, 7 CMR 632; 
CM 353087, Neville, 7 CMR 180; CM 353196, Rehmann, 7 CMR 


172; CM 355349, St. Ours, 6 CMR 178; ACM 4821, Friend, 5 
CMR 638. 

2. CM 355287, Loney, 8 CMR 533; Arnovits, supra note 1; Maxwell, 
supra note 1; Neville, supra note 1; Rehmann, supra note 1; 
St. Ours, supra note 1; Friend, supra note 1. Where the accused 





actually repaid the entire loan only thirty days late—even though 
delinquent in individual installments—and the evidence showed 
an actual financial hardship during the period of the outstanding 
debt} it was held that the accused had not conducted himself 
dishonorably or discreditably. Young, supra note 1. 

. Maxwell, supra note 1; Friend, supra note 1. 

.- Young, supra note 1; Hansen, supra note 1; Loney, supra note 2; 
Arnovits, supra, note 1; Maxwell, supra note 1; Neville, supra 
note 1; Rehmann, supra note 1; St. Ours, supra note 1; Friend, 
supra note 1. Impecuniousness does not grant a license to a 
debtor to make false and deceitful promises to his creditor in or- 
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der to evade and postpone payment. Andrews, supra note 1; 
Maxwell, supra. 
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debtor will be brought to trial for his miscon- 
duct. And the Manual further enjoins conven- 
ing authorities from ordering trial until it is 
apparent that there is no dispute as to the 
existence of the debt and the obligation of the 
serviceman to honor it. The military service 
should not and will not become a collection 
agency for creditors of its personnel and, a 
court-martial, in adjudging a forfeiture as part 
of its sentence, does not do so for the benefit of 
the accused’s creditors.’ 
. The offense heretofore sketched out is charge- 
able as a violation of Article 134, UCMJ— 
conduct to the prejudice of good order and 
discipline.* Where the offending debtor is an 
officer, the charge may be laid under Article 133, 
UCM, as conduct unbecoming an officer and a 
gentleman.’ And it has been held that a wrong- 
ful neglect or discreditable failure to pay a debt 
(the evidence not establishing dishonorable 
conduct) is an offense in violation of Article 134 
and lesser included in the offense of dishonor- 
able failure to pay debts in violation of either 
Article 133 or 134.° A failure to pay install- 
ments of a debt may form the basis for separate 
and distinct offenses, a specification covering 
each default being properly preferred.™ 

Since the element of intent is seldom mani- 
fested in statements of an accused, it must be 
established by the conduct of the defaulting 
debtor. Factors which may be considered in- 





5. Par. 2136 MCM, 1951. 

6. Par. 2136 MCM, 1951. 

7. Par. 126k (1) MCM, 1151. 

8. Par. 2136 MCM, 1951. A failure to pay installments of a debt may 
form the basis for separate and distinct offenses, a specification 
covering each default being properly preferred. Young, supra 
note 1. 

9. Par. 212, 2136, MCM, 1951. 

10. Andrews, supra note 1; Loney, supra note 2. While MCM, 1951, 
Appendix 12, does not list this included offense, it should be rec- 
ognized that this Table is not all inclusive. See, MCM, 1951, for 
a general discussion of lesser included offenses. ‘Dishonorably” 
imports criminality or culpability; “wrongfully” or ‘“‘discredit- 
ably” has the same legal effect but in a lesser degree. Andrews, 
supra. 


11. Par. 76a (8) MCM, 1951; Young supra, note 1. 
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clude the manner in which indebtedness is in- 
curred,” the person from whom the loan is 
obtained,” the length of time during which the 
loan is unpaid, the demands made by the cred- 
itor,’ and specific promises to pay made by the 
debtor.*® The fact that the accused debtor made 
payment after an investigation disclosed the 
facts ** or after being confronted with court- 
martial action * is no defense. 





12. Maxwell, supra note 1 (poker game). 

13. Civilian bank (Hansen, supra note 1); officer from enlisted man 
(CM 353607, Galloway, 8 CMR 323; Rehmann, supra note 1; St. 
Ours, supra note 1); officer from junior officer (True, supra 
note 1; Neville, supra note 1; St. Ours, supra). An officer’s 
borrowing money from an enlisted man is a separate offense in 
violation of Article 134, UCMJ. Galloway, supra. 

14. Hansen, supra note 1 (14 months); Maxwell, supra note 1 (1 
month) ; Neville, supra note 1 (5 months) ; Rehmann, supra note 
1 (2% months); St. Ours, supra note 1 (3 months). But the 
fact that a loan is long unpaid will not alone found a conviction 
for dishonorable failure to pay debts. Hansen, supra. A vari- 
ance between the pleading and proof as to the due date of a loan 
is not prejudicial error where the accused debtor fails to object 
and is not misled thereby. Rehmann, supra. 

15. Hansen, supra note 1. See also, True, supra note 1; Neville, 
supra note 1, and Rehmann, supra note 1, where the court held 
that the absence of a demand for payment made by the creditor 
was no defense to the accused debtor, particularly where the 
creditor was considerably junior in military rank to his debtor. 
The absence of a demand for payment when the debt is owed to 
ac cial establish t with which the accused had credit 
may change the nature of the failure to pay from “dishonorable” 
to “wrongful and discreditable”. CM 362520, Boyles, 10 CMR 
446. 

16. Neville, supra note 1; Rehmann, supra note 1; St. Ours, supra 
note 1; CM 353443, Blount, 5 CMR 297, The rules applicable to 
a dishonorable failure to pay a debt are also applicable to a dis- 
honorable failure to keep a promise to pay a debt. Andrews, 
supra note 1; Maxwell, supra note 1; Rehmann, supra; St. Ours, 
supra, 

17. Maxwell, supra note 1; Neville, supra note 1. 

18. True, supra note 1. 





The wrongful state of mind accompanying 
the failure to pay the debt being the gist of the 
offense, it is necessary that members of a court- 
martial trying a bad debt case be instructed in 
some detail as to this state of mind. While the 
word “dishonorably” in the specification sup- 
plies the necessary allegation of criminality,” 
it, in this sense, has a specialized meaning and 
the instructions must inform the court of the 
necessity of finding that the failure to pay was 
accompanied by false or deceitful conduct or a 
fraudulent design to evade payment.” 

The world we live in being necessarily de- 
pendent upon the extension of credit and the 
granting of loans for the transaction of business, 
it seems unlikely that the military offense of dis- 
honorable failure to pay debts will -have the un- 
intended effect of deterring servicemen from 
such activities. But it does give to the military 
service a means of cleansing its conscience and 
honor when those words have lost their signifi- 
cance to individual men and officers. For to 
continue Polonius’ advice: 

“For loan oft loses both itself and friend, 

And borrowing dulls the edge of husbandry.” 


19. Friend, supra note 1. 

20. Maxwell, supra note 1; ACM 5203, Jones, 5 CMR 797; Friend, 
supra note 1. A general instruction under Article 134, UCMJ, 
was held insufficient in these cases. But see, Rehmaygn, supra 
note 1, where the general instruction was held to suffice. An 
instruction to the effect that “dishonorable” means “wanting in 
honor, not honorable, bringing or deserving dishonor, shameful 
or disgraceful” is sufficient. NCM 228, Conway, 11 CMR 625. 








22 


JAG JOURNAL 
























































ng The following excerpts are from Executive Order 10565 signed by 
he the President on September 28, 1954. This page is designed so as 
rt- to be the same width as the page in the Manual for Courts-Martial, 
in ‘1951. The amendments can be cut out and inserted on the appro- 
he priate pages. This executive order amends the Manual for Courts- 
1p- Martial as indicated below. In accordance with ALNAV 49 of 4 
7,19 October 1954, however, as a matter of policy the provisions of the 
nd executive order will not be enforced as to any offenses occurring 
he before November 1, 1954. 
as . 
ny Add following subparagraph 76a (6) p. 123. 
te “Tf an accused is found guilty of an offense or offenses for none of 
in which dishonorable discharge is authorized, proof of three or more 
. previous convictions during the year next preceding the commission 
ans of any offense of which the accused stands convicted will authorize 
lis y . . 
‘ dishonorable discharge. See 127c, Section B.”’ 
in- 
om ’ . : 
-“ Insert in the Table of Maximum Punishments p. 220. 
ind Punishments 
ifi- F. 2/3 | F. of 
ART. Offense Conf, at H. L. not to | pay/mo} pay not 
t DD BCD exceed not to to 
0 TF TF exceed | exceed 
= Ye. | Mo. Days Mo. Days 
nd, 86 Absence without leave: 
y ” 1. Failing to go to, or going from, the 
ee gnasiuted sabe Of Guty..........=-~..}---~-..-.|.-2s222 ha. | 5 eer 
2. From unit, org., or other place of | 
i duty: | 
4 (a) For not more than 3 days of 
=e Sraochackscseasendauonins |--------]--------|-------- | 7] aa | eerors 
As (b) For more than 3 days but not | 
ie in more than 30 days of absence------|-.------|--------|------- | ree 3 ao 
aefal (c) For more than 30 days of 
625. is a cneinccenccnsasieasncs We Bececeee | | en eae Saar, Cosme 
. S Wineries... =...) hee | ae hae 
With intent to abandon. _--_----------|-------- We haces fear tras: | R-g |AEaeerer 
4, With intent to avoid maneuvers or | 
I ics cermnnddsinndandlaaeekeeclaoiieneatbaenaed | neem _| ee 
87 Missing Movement of ship, aircraft or | 
unit: | | 

i. Dee Gee......-..<=...-.5--...- We. toseweses Sere Sevens SE REN, 

2. Through neglect_....----..---------- | eco Wee i... Sh EE ES | orn 
Add at the beginning par. 127c Section B p. 228. 

“Tf an accused is found guilty of an offense or offenses for none of 
which dishonorable discharge is authorized, proof of three or more 
previous convictions during the year next preceeding the commission 
of any offense of which the accused stands convicted will authorize 
dishonorable discharge and forfeiture of all pay and allowances and, 
if the confinement otherwise authorized is less than one year, con- 
finement at hard labor for one year. In computing the one year 
period preceding the commission of any offense, periods of unauthor- 
ized absence as shown by the findings in the case or by the evidence 
of previous convictions should be excluded. See 75b (2) as to 
further limitations concerning evidence of previous convictions which 
may be considered.” 
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